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The  Committee  to  whom  so  much  of  t^ie  Governor's  Message 
{vs  relates  to  the  puhlic  lands,  was  referretl,  beg  leave  to  Rc- 
l>ort, 

That  in  ignorance  of  any  constitutional  rule  imposing  upo« 
his  Excellency  the  duty  of  forstallmg  legislative  action, upon  a 
claim  of  infinite  importance  to  the  State  we  represent,  by 
denying,  in  his  executive  capacity,  the  justice  of  such  claim, 
and  impairing  tlie  power  with  whicli  it  might  be  prosecuted  by 
division  between  two  departments  of  tlie  state  government,  wi> 
confess  the  surpvise  with  which  we  listened  to  his  commu- 
nication, so  far  as  relates  to  the  subject  committed  to  us. 

We  sliotild  have  supposed,  that  in  our  present  exigences, 
His  Excellency  might  have  permitted  that  department  of  the 
state  to  wiiich  its  financial  interests  are  entrusted,  to  act  upon 
any  subject  connected  with  those  interests,  unobstructed  by 
volunteer  opposition  from  the  Exectitive,  even  if  we  were  for- 
bid to  rely  upon  its  efficient  aid.  This  supposition  has 
been  delusive;Maryland,  in  the  assertion  of  claims  memorized 
by  the  circumstances  attending  their  origin, has  not  merely,  it 
seems, to  contend  with  those, j  whom  local  and  sectional  feelings 
move  to  opposition,  but  from  the  high  j)lace  of  authority  where 
she  has  in  her  confidence  reposed  tlic  protection  in  part  of  her 
interests,  she  is  doomed  to  hfiar  the  voice  of  denial  of  their  jus- 
tice and  a  denunciation   of  their  prosecution. 


The  peculiar  condition  in  which,  from  these  circumstances, 
your  committee  has  been  placed,  renders  it  necessary  that  in 
justice  to  the  character  of  our  good  old  State,and  to  relieve 
ourselves  from  the  reproach  of  an  unjust  aim.  we  should  enter 
upon  a  more  detailed  history  of  the  public  l^nds  than  would 
have  been  otherv.'ise  necessary. 

Between  the  period  of  Cabot's  discovery  and  the  struggle 
with  Great  Britain,  which  terminated  in  her  recognition  of  the 
independence  of  the  United  States,  the  whole  territory  now 
comprised  within  their  limits,  north  of  the  Floridas  and 
cast  of  the  Mississippi,  was  ceded  at  different  periods,  by  the 
crown  of  Great  Britain,  to  companies  and  individuals  adventur- 
ing a  discovery  and   settlements  of  the  lands. 

The  grants  thus  made,  were  in  several  instances  resumed  by 
the  crown,  and  made  the  subjects  of  the  creation  of  royal 
governments,  more  defined  in  their  territorial  limits  than  in 
the  original  cessions.  The  right  assumed  by  the  crown  ta 
make  such  disposition  of  unoccupied  territory  was  that  of  dis- 
covery. France  recognized  the  doctrine,  that  discovery  vests 
j)roprietorship  in  the  soil,  but  contested  the  claims  of  Great 
Britain,  to  original  discovery.  This  conflict  was  only  ended 
by  treaty  in  1763, — the  boundary  then  agreed  upon  be- 
tween tlie  possessors  of  these  kingdoms,  was  the  Mississippi 
j'ivcr,  from  its  source  to  tlie  sea:''this  treaty  says  Judge  Mar- 
shall (Johnson  v.  Mcintosh  5  Peters  532)  expressly  cedes  and 
has  always  been  understood  to  cede  the  whole  country,  on  the 
English  side  of  the  dividing  line  between  the  two  nations.'' 
*'Great  Britain  on  her  part  secured  to  France  all  her  preten- 
sions to  the  country  west  of  the  Mississippi.  By  tiie  20th 
article  of  the  same  treaty,  Spain  ceded  Florida  with  its  de- 
pendencies and  all  the  country  she  claimed  east,or  south  east  of 
the  Mississippi,  to  Great  Britain." 

It  will  be  thus  perceived,  that  prior  to  the  revolution,  Great 
Britain  was  the  proprietory  of  all  the  territory,  east  of  the 
Mississippi,  subject  only  in  her  exercise  of  authority,  to  the  re- 
strictions which  she  had  voluntarily  acknowledged  in  her 
grants. 

At  that  period,  the  colonial  governments  were  New  Hamp- 
shire, Massachusetts,  Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  and  South  Carolina  and  Georgia.  Of  these,  Virginia 
claimed,  as  part  of  her  territory,  all   the   land  north    of    the 


rivci*  Ohio  and  west  of  Pennsylvania,  limited  only  on  the  north 
by  the  ultimate  boundary  of  the  United  States,  and  west  by  the 
Mississippi — Massachusetts,  Connecticut,  New  York  and  North 
Carolina  also  alleged  claims  to  all  the  vacant  and  unsettled 
lands  within  the  limits  of  their  respective  charters;  South  Car- 
olina and  Georgia,  made  pretensions  to  the  vacant  lands  south 
of  the  35  degree  of  north  latitude. 

The  war  of  the  revolution  commenced,  as  is  known,  prior  to 
the  confederation  of  these  States,  and  no  question  of  disputed 
rights  with  reference  to  the  unsettled  territory,  was  mooted, 
until  the  articles  of  confederation,  were  under  discussion.  The 
object  of  the  contest  was  the  achievement  of  independence, — to 
break  the  fetter  of  colonial  relation  to  Great  Britain;  and  the 
consequence  upon  the  successful  prosecution  of  these  purposes, 
was  the  acquisition,  of  an  uninhabited  and  unconquered  terri- 
tory, of  larger  extent  and  more  fertility  of  soil,  than  the  limits 
of  ihe  old  thirteen  could  boast.  This  territory  was  acquired  by 
common  energy,  a  common  sacrifice  of  life,  and  appropria- 
tion of  funds  in  the  ratio,not  of  extent  of  soil,  but  of  lands  actu- 
ally surveyed  or  settled  and  improved.  If  the  subject  were  here 
ended,  your  committee  would  still  think  that  the  territory  thus 
acquired  would  enure  to  the  benefit  of  all  aiding  in  its  acquisition 
ami  that  the  rights  of  States  to  vacant  lands,  by  virtue  of  a  char- 
tei',restinguponthc  claim  of  discovery  and  not  based  upon  actual 
occupancy  and  settlement,  were  superceded  by  that  more  potent 
right — conquest.  That  the  clai.ns  to  vacant  lands  under  grants 
could  only  be  exclusively  assertedby  a  recognition  of  the  authori- 
ty whence  the  grants  issued  and  that  w  ith  the  fall  and  prostration 
of  that  authority,  the  virtue  of  the  grants  expired — and  tracing 
the  history  of  the  public  lands,  to  the  period  at  which  the  Inde- 
l)endcnccol  the  coloi.ies  was  proclaimed,  we  should  contend,  that 
the  rights  created  by  the  pen,  were  dissolved  by  the  sword. — 
That  the  States,  in  throwing  off  their  allegiance  to  Great 
Britain,  cast  the  rights  she  had  conferred,  into  the  state  of 
war,  and  contending  itj  common, — in  common  won  them.  Sup- 
pose the  contest  had  ended  unfavorably — that  the  lion  of  Eng- 
land had  crushed  in  his  strength,  the  eagle  of  America,  would  it 
be  for  one  moment  contended  that  she.  Great  Britain,  would 
have  been  bound  to  observe  the  rigiits  guaranteed  by  her  char- 
ters? We  were  regarded  by  her  as  rebels,  we  deemed,  ourselves 
foes;  in  eithei*  aspect,  defeat  would  have  placed  our  persons, 
our  liberties,  our  property,  at  her   uncontrolled  disposition. — 


The  principle  is  not  altered  by  reversing  tlio  ciis^c.  By  tlie 
treaty  of  September  1783,  the  king  of  Great  Britain,  not  only, 
aciinowledgcs  tlic  independence  sovereignty  and  freedom  of  tbc, 
States,  "but  for  himself,  his  heirs  and  successors,  relinquishes 
all  claims  to  the  government,  propriety  and  lerrltoriaL  lights 
of  tiie  same  and  every  part  thereof.'*  This  treaty  confers  mt 
original  right  upon  the  United  States, to  the  territory  either  col- 
lectively or  individually — it  is  a  relinquishment, a  surrender  of 
claim,  not  a  grant,  a  form  neccssaryjto  complete  the  letter  of 
conquest;  ''lands  ^c.  says  Vattel  (886)  become  the  property 
of  the  enemy,  who  makes  himself  master  of  them,  but  it  is  only 
by  the  treaty  of  peace,  or  the  entire  submission  and  extinction 
of  the  State  to  which  they  "belonged'Mhat  the  acquisition  is 
complete  and  the  property  therein,  stable  and  perfect.'' 

We  contend  then  that  at  this  time,  all  the  unsettled,  vacant 
lands,  within  the  boundaries  prescribed  in  the  treaty  cited,  be- 
came the  common  property  of  the  States  that  had  won  them  by 
the  sword,  unrestrained,  by  grants  and  cliarters  that  could  not 
outlive  the  authority  in  which  they  originated. 

Such  in  our  opinion  now — such  was  tlie  thouglit  of  Maryland, 
when  in  the  mist^and  doubt  of  the  great  struggle — while  the 
destinies  of  tlie  State  were  dependent  upon  tiic  uncertain  issue 
of  a  war  between  veteran  force  and  organized  discipline  on 
the  one  hand,  and  untrained  masses  on  the  otljer — still  asserted, 
this  truth. 

Though  she  sheathed  not  the  sword  m  the  fR-ld,  nor  remitted 
of  herefiorts  in  the  cause — she  contended  in  the  council  against 
the  rapacious  spirit  that  then  asserted  a  contingent  exclusive 
right  to  tiic  yet  unsettled  domain.  This  is  matter  of  inslory, 
and  your  committee  would  deem  that  they  had  dischaiged  their 
duty  in  merely  adverting  to  it  as  a  link  in  the  chain  of  reasons 
heading  to  the  conclusion  lliey  rcj)()i-t — but  that  the  extraordi- 
nary position  of  the  executive  of  the  State  renders  the  infer- 
ence possible,  that  these  facts  may  not  be  of  sucli  general 
knowledge  as  they  had  conceived.  By  reference  to  the  Senate 
journals  of  Congress  from  1775  to  1788,  it  w^ill  be  seen  that 
by  a  portion  of  the  ninth  article  of  tlie  ])r(jposed  confederation, 
••  no  state  should  be  deprived  of  tcri'itory  for  the  benefit  of  tiie 
United  States."  On  the  21st  May  17/9,  the  delegates  from 
Maryland  were  instructed  to  refuse  to  sign  the  articles  of 
confederation,  unless  the-common  property  "in  that  country  un- 
settled at  the  commencement  of  this  war,  claimed  by  the  British 


Crovvn  and  co(k(l  to  it  by  th6  treaty  of  Paris,"  was  recognised 
by  a  modification  of  tins  articlt*.  She  contended  that  ''if  wrest- 
ed from  tlio  common  ciiertiy  by  the  blood  and  treasure  of  the 
Ihirtcen  States,  it  should  be  considered  as  a  common  property." 
She  charged  those  States  as  "ambitiously  grasping  at  territo- 
ry, to  which,  in  her  judi^mcnt,thcy  !iad  not  the  least  shadow  of 
exclusive  right.'' 

Other  States  who  had  contended  with  Maryland  foi*  thi«} 
modificatioii,  yielded  to  the  exigence  of  the  period,  and  signed 
the  articles.  Maryland  alone,  undaunted  uy  her  isolated  posi- 
tion, unalarmed  by  the  desertion  of  allies  who  had  made  com- 
mon cause  with  her  ''against  the  ambitious  grasping  at  terri- 
tory" of  the  larger  States,  strong  in  the  patriotic  and  prophet- 
ic wisdom  of  those  who  tiicn  wielded  her  councils,  remained 
firm  to  her  principles.  Congress,  on  the  6t!«  September  17S0, 
■passed  resolutions  recommending  the  States  to  surrender  '^  a 
liberal  portion  of  tlieir  territorial  claims'*  "for  the  gcncr?.! 
benefit;''  and  not  until  after  the  passage  of  this  resolution, 
a  id  the  precedent  cession  from  New  York,  did  she  accede  to  the 
confederation.  Tiie  motive  to  this  cession  is  stated  in  her 
.  instructions  of  February  1781,  to  be,  that  the  "common  enemy 
is  encouraged,  by  her  not  acceding  to  the  confederation,  to  hope 
that  tlie  union  of  tlic  sister  States  may  be  dissolved,"  "and 
that  our  friends  and  illustrious  ally  are  impressed  with  an 
idea  that  the  common  cause  would  be  promoted,  by  her  formally 
acceding  to  the  confederation."  After  an  elofjuent  recital  of 
the  reasons  in  addition,  and  the  strenuous  efforts  of  the  State  in 
maintaining  the  war,  she  proceeds  to  autltorize  her  delegates 
to  "subscribe  tlie  articles  of  the  confederation,  with  the  fol- 
lowing distinct  reservation  of  her  unrelinquished  claims: — 
"And  it  is  hereby  understood,  that  by  acceding  to  the  said 
confederation,  this  State  dotli  not  relinquish,  or  intend  to  relin- 
quish any  right  or  interest  she  hath  with  the  other  united  or 
confederated  States,  to  tlie  back  countries;  but  claims  the  same 
as  fully  as  was  done  by  the  legislature  of  this  State,  in  the  de- 
claration which  stands  entered  on  the  journals  of  Congress, 
this  State  relying  on  the  justice  of  the  several  States  hei-eafter, 
as  to  the  said  claim  made  by  this  State."  "And  it  is  further 
hereby  declared,  that  no  article  in  the  said  confederation,  can 
orougiit  to  bind  this, or  any  other  State,  to  guarantee  any  exclii- 
wivc  claim  of  any  particular  State,  to  the  soil  of  the  said  back 


lands,  or  any  such  claim  of  jurisdiction  over  the  said  lands,  or 
the  inhabitants  thereof." 

Such  was  the  position  of  Maryland — a  position  not  assumed 
by  the  action  of  mercenary  motives,  because  at  that  period, 
the  most  sanguine  scarcely  hoped  that  the  subject  of  the  contro- 
versy would  be  realized  to  the  union — but  because  a  high  moral 
conviction  of  duty,  would  not  permit  the  sages  of  the  State,  to 
abandon  the  assertion  of  her  rights,  though  in  the  chances  of  a 
doubtful  war,  the  State  herself  might  fall  and  her  claims  be  for- 
ever extinguished. — Your  committee  may  be  permitted  here,  to 
indicate  the  contrast  Maryland  now  presents  to  the  trutli, 
firmness  and  pride  of  her  position  then. 

No  enemy  is  on  our  coast — universal  peace  is  shedding  its 
benign  influence  over  our  efforts — leaving  to  industry  and  en- 
terprise, an  unimpeded  path  to  successful  results.  Her  gigan- 
tic and  magnificent  schemes  of  Internal  Improvement,  underta.- 
ken  in  part,  with  a  view  to  the  support  she  would  receive  from 
the  General  Government,  obstructed  in  their  progress  by  fiscal 
embarrassments — her  treasury  almost  exhausted — her  general 
revenues  inadequate  to  the  maintenance  of  her  public  faith;  at 
this,  the  time  of  her  need,  when  she  so  strongly  requires  all 
the  aid  she  can  of  right  demand — we  find  her  chief  executive 
officer,  abandoning  aright  sustained  in  the  midst  of  calamitous 
war,  and  vohinteering  the  opinion,  that  the  assertion  of  it 
in  the  only  practicable  mode,  would  be  "a  violation  of  the  con- 
stitution of  the  United  Slates."  Without  presuming  to  ques- 
tion the  sincerity  of  this  opinion,  your  committee  would  repeat 
their  regret,  that  uncalled  for  by  any  constitutional  obligation, 
his  Excellency  should  have  deemed  it  necessary,  while  depict- 
ing in  the  darkest  and  most  sombre  hues,  our  State  distres- 
ses and  difficulties,  (for  relief  from  which  he  suggests  no 
remedy,)  to  deny  a  right  of  essential  importance,  and  so  con- 
secrated in  our  memories,  by  our  deep  respect  for  the  firmness, 
dignity  and  wisdom  of  our  forefathers. 

Reiterating  the  opinion,  that  the  public  lands  of  the  Union 
were  the  common  property  of  the  States,  by  virtue  of  common 
conquest  and  treaty  of  peace,  and  that  no  relinquishment  of 
claims  was  necessary  to  their  absolute  title,  your  committee 
now  proceed  to  show,  that  the  right  of  Maryland  to  a  propor- 
tionate disti'ibution  of  the  proceeds  of  the  public  lands,  is  not 
affected  or  impaired,  by  locating  the  absolute  dominion  of  them 
in  the  States  within  whose  chartered  limits  they  were  included; 


and  fui'lher,  that  liis  Excellency,  in  arguing  upon  tliis  assump- 
tion, lias  given  a  constrtiction  to  the  deeds  of  cession,  not  wai'- 
ranted  by  their  terms.  Yoiu"  committee  have  already  I'ecited  the 
instructions  of  Maryland  vtnd  the  resolutions  of  the  Congress. 
At  this  time,  the  confederation  was  estiihhshed,  and  it  will  bo 
seen  that  the  powers  granted  hy  these  articles  to  the  general 
Congress,  were  sjjecific  ssnd  limited.  Power  over  the  j)ublic 
territory  was  [sarticnlarly  prohibited,  without  the  consent  of 
the  State  including  it.  Though  the  States  were  thus  banded, 
for  the  purposes  of  common  defeiic«%  tliey  were  entirely  sepa- 
rate and  distinct,  as  to  all  powers  and  relations  not  ex- 
jjressly  embraced  by  the  articles;  Maryland  acceding  to  tlse 
rotifederation  with  the  express  reservation  «>f  her  claims  to 
share  in  the  vacant  tcri-itoi-y-  We  come  now  to  the  cessions  of 
the  States,  and  as  is  necessary  for  the  purposes  of  this  ai-gii- 
ment,  your  committee  proceed  to  recite  the  tei-ms  of  these 
cessions — first,  as  sliowing  the  objects,  and  next  as  to  the  lim- 
itations of  the  terms.  By  a  resolution  of  Marcli  j,  1781,  the 
State  of  New  York,  referring  to  (lie  recoiomendation  of  Con- 
gress before  recited,  and  acknowledging  tiial  a  portion  of 
waste  and  uncultivated  territory,  within  the  limits  or  claims 
of  certair.  States,  ought  to  be  appropriated  as  a  common  fund 
for  the  expenses  of  the  war,"  pl■oc(•t•d^,  to  t!ie  cession  "'of 
jurisdiction  as  well  as  soil,  for  the  only  use  and  benefit  of  such 
of  the  States,  as  are  or  shall  become  parties  to  the  confedera- 
tion ;"  "'to  be  granted,  disposed  of  and  ajiprojiriated.  in  such 
manner  only,  as  the  Congress  of  the  said  united  or  confedera- 
ted States,  shall  order  and  direct." 

The  next  in  order,  is  the  cession  of  Virginia,  and  by  the 
terms  of  that  cession,  after  certain  conditions,  the  lands  so 
ceded  ''shall  be  deemed  a  common  fund  for  the  use  and  benefit 
of  such  of  the  U.  States,  as  liavt-  become,  or  shall  become  mem- 
bers of  the  confederation  or  federal  alliance  of  the  said  states, 
the  State  of  Virginia  indmive^  according  to  t'wlr ii^nai  respective 
proportions  in  the  general  charge  and  expenditure,  and  .shulL  he 
/aitlifuUy  and  bona  Jlde  disposed  of  for  that  purpose,  and  for  no 
other  purpose  or  use  whatsoever.'''' 

Massachusetts,  in  April  1785,  ''transfers,  qiiils  claim,  cedes, 
and  conveys  to  the  United  States,  for  tlieir  beneiit,  Jlassachu- 
sctts  inclusive,  all  rigiit,  title  and  eslate,  of  aiid  iii,  as  v>ell 
the  soil  as  tlic  ji.irisdiction." 
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Connecticut  by  deed  of  September  14,  1780,  cedes  licr 
claims  in  similar  terms. 

These  cessions  were  all  prior  to  the  formation  oT  the  consti- 
tution  of  the  Union.      Soutli   Carolina  also,  on  9tli  August, 
1787,  cedes,  in  terms  similar  to  tiiose  of  Connecticut  and  Mas-' 
sachusetts. 

Georgia,  by  deed  of  April  24,  1802,  after  certain  reserva- 
tions and  conditions,  proceeds  to  say  that  '*the  grants  recognis- 
ed by  the  preceding  conditions,  be  considered  as  a  common  fund 
for  the  use  an4  benefit  of  ihe  United  States,  Georgia  included, 
and  shall  be  faithfully  disposed  of  for  that  purpose,  and  for  no 
other  use  or  purpose  whatever." 

What  power  did  Congress  derive  from  tiiese  cessions,  or  t!ic 
treaty  with  Great  Bi-itain  ?  .  We  answer,  the  ])ower  of  a 
trustee,  bound  to  the  especial  observance  of  the  conditions  of 
the  trust.  At  this  period  there  was  no  sucii  political  confede- 
ration as  the  General  Government.  The  articles  of  confede- 
ration were  the  compact  of  States — the  Congress, or  assemblage 
of  State  representatives,  were  the  agents  to  cai'ry  out  certain 
sj»ecific  authorities^and  powei's,  granted  mutually  by  tlie  States 
to  each  other.  In  the  treaty  of  1783,  Great  Britain  treats  not 
with  the  Congress  or  confederation,  but  with  the  States,  as 
such,  distinctively  naming  them — and  to  the  States  eo  nomine, 
cedes  all  the  territory.  The  terms  of  tiie  cessions  show  that 
the  States  ceding,  surrender  to  the  States  receiving — not  to  a 
General  Government  distinct  in  it:;  capacities  and  powers,  or 
to  H  Congress — but  to  ti;e  States,  for  their  use  as  States, — free, 
sovereign  and  independct?t  communities — not  as  particles  of  one 
blended  mass.  Had  the  surrenders  been  otherwise  made,  there 
would  have  been  no  necessity  for  specifically  including  the 
State  ceding  w  iihin  the  express  terms  of  cession — for  the  ces- 
sion to  a  general  power  having  control  over  the  whole,  would 
without  specific  enumeration,  have  included  all.  Then,  wheth- 
er we  consider  the  claims  of  those  States  not  possessing  within 
their  limits  any  portion  of  the  public  territory  as  originating 
in  conquest,  confirmed  by  treaty  with  Great  Britain,  or  re- 
sulting from  the  cessions  (jf  tlie  States  possessing  it,  t'ae  same 
conclusion  is  necessarily  reached,  that  the  claims  exist  in  the 
States,  as  such^  and  not  in  the  General  Government,  and  that 
unless  after  or  during  the  formation  of  the  Federal  Constitu- 
tion, the  States  parted  with  all  these  acquired  rights  to  the 
General  Government,  they  remain  still  residing  in  the  States, 
subject  to  the  action  of  their  common  agent. 
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In  this  view  of  the  subject^  your  committee  cannot  acknowl- 
edge either  of  the  two  positions  assumed  by  his  Excellency,  first 
tliat  the  cessions  and  acceptance  of  the  public  lands  "formed 
a  compact  between  the  General  Government  and  the  States/' — 
Secondly,  that  by  this  means,  ''all  the  States  secure  the  bene- 
fit of  having  a  common  fund  provided  for  discharging  the  debts 
and  defraying  the  expenses  of  the  General  Government.'*  Still 
less  arc  we  convinced  of  the  accuracy  of  another  argument  of  his 
Excellency,  '*  that  the  States  evidently  intended  that  tlie  ter- 
ritory and  the  revenue  arising  from  it,  should  be  surrendered  to 
the  United  States,  as  a  common  fund  for  paying  the  general 
charge  and  expenditure,  or  in  other  words,  for  paying  the  debts 
and  defraying  the  exjjenses  of  the  General  Government/^ 

Apart  from  the  fact  previously  urged  by  your  committee, 
that  the  cessions  were  from  States  to  States,  for  their  use  and 
benefit,  and  that  as  no  geneial  government,  properly  so  called, 
existed  at  the  p.^'iod  to  constitute  a  distinct  deliberate  party  to 
the  supposed  '^compact,"  there  could  have  been  no  such  com- 
pact as  his  Excellency  argues  upon — your  committee  would 
observe,  that  the  claims  of  the  several  States  (not  possessing 
within  their  limits  the  tei-ritory)  to  these  lands,  were  based  no<- 
upon  Ihe  duty  of  the  Congress  to  provide  a  general  fund  for 
ordinary  expenses  of  govci-nmcnt,  but  upon  the  assumption  of 
an  absolute  right  on  the  part  of  all  the  States,  to  share  propor- 
tionally in  the  conquests  fi'om  a  ccjinmon  enemy,  effected  by 
common  and  united  effort.  These  claims  in  tiieir  origin,  rested 
not  upon  deeds  of  cessions  from  the  States,  but  upon  rights 
over-riding  their  exclusive  claims,  and  inherent  in  all  the  con- 
tending states.  As  between  the  confederate  states  and  the  states 
ceding  territory', these  cessions  "  did  convey  the  soil  as  well  as 
the  jurisdiction,"  so  as  to  bar  those  states  from  a  future  claim 
to  exclusive  dominion.  But  we  deny,  that  the  acceptance  of 
these  cessions  by  the  confederated  states,  implied  an  acknowl- 
edgment of  tlie  justice  of  such  claim  of  exclusive  right  of  do- 
ininio!!  and  property  in  tiic  ceded  territory. 

Virginia,  New  York,  etc.,  could  only  cede  their  own  claims. 
Maryland,  as  a  party  accepting  tiie  cessions,  was  we  are  willing 
to  admit,  so  far  bound  by  them  as  the  observance  of  the  condi- 
tions attaclied  required;  tlic  claim  of  Maryland,  resting  upon 
participated  conquest  and  trojjty,  has  never  been  surrendered 
and  we  deny  to  the  congress  of  the  United  States  any  control 
over  that  claim,  cither  by  virtue  of  the  cessions  or  the  power 
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under  t!ie  coiislitution,  of  '^  disposing  of  the  territory"  except 
in  its  rapacity  as  trustee,  (as  subsefiiieiitly  explained)  restricted 
in  its  exorcise  even  of  that  authority,  by  llie  invariable  decla- 
ration of  the  stales,  that  the  fund  arising  from  this  property 
should  he  disposed  of  for  the-  comnion  benefit  and  use  of  the 
states  in  just  proportion.  But  admitting  that  the  vhole  title 
to  jjublic  lands,  now  rests  upon  cessions  from  tlic  states, — we 
still  deny  the  accuracy  of  his  Excellency's  conclusions.  At 
the  period  of  the  cessions,  each  state  contributed  its  quota  of 
expense,  in  maintaining  aiul  defraying  the  costs  of  tlie  war. — 
Tiiey  were  united  by  articles  of  confederation,  by  league  be- 
tween, not  a  constitution  over  them  ;  each  state  using  all 
tiic  powers  and  riglits,  not  necessarily  parted  with,  to  give  effi- 
ciency to  their  conjmon  agent,  tlie  Congress.  At  this  pei-iod,  no 
idea  of  a  general  governmerit  or  federal  constitution  was  moot- 
ed— and  the  states  looked  to  tiie  ending  of  the  war  as  restoring 
to  them  many  of  the  rigiits  and  autliorities,  temporarily  jjarted 
with,  from  the  exigencies  of  the  period.  The  lands  at  this 
lime  ceded,  were  uiuiuestionably  intended  as  a  fund,  primarily, 
for  defraying  the  Common  expenses  of  the  war.  New  York 
non  obstante  the  intimation  of  bis  excellency  that  no  deed 
looked  to  an  exclusive  application  of  the  fund,  expressly  states 
in  her  legislative  cession,  that  a  portion  of  the  contested  terri- 
tory ^'ought  to  be  appropriated  as  a  common  fund  for  the  ex- 
penses of  the  war.''  Virginia  requires,  as  a  precedent  condi- 
tion to  cession,  "that  the  necessary  and  reasonable  expenses'' 
of  the  State,  in  the  war  within  her  territory,  should  be  reim- 
bursed; and  proceeds  then  to  designate  the  proportion  in  which 
the  several  States  should  profit  by  the  fund,  "according  to  the 
several  respective  proportions  in  the  general  charge  and  ex- 
penditure." What  was  that  ^f?ier«f  cliarge  and  expenditure? 
Not  civil  expenses,  certainly;  for  at  that  period,  the  States 
bore,  each  for  itself,  all  such  expenditures,  even  including  the 
pay  of  its  respective  Delegates  in  Congress: — but  it  was,  as 
is  answered  even  by  his  Excellency  himself,  ^'the  charges  of 
war  and  all  other  exj)enses  incurred  for  the  common  defence 
and  general  welfare."  To  these  charges,  the  public  lands 
were  first  to  be  apjviied,  and  the  ultimate  trusts,  after  their 
defrayal,  in  the  same  proportions,  "to  be  considered  as  a  com- 
mon fund  for  the  use  and  benefit  of  the  States,  (including  the 
States  ceding,)  "to  be  disposed  of  faithfully  and  bona  fide  for 
that  purpose,  and  for  no  other  use  or  purpose  whatsoever.'^    It 
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is  undoubtedly  true  that  tlic  "distribution  of  the  lands  among 
the  States  was  not  contemplated  at  the  time  of  the  cessions:" 
ihe  plan  of  a  cession  of  them  to  particulai-  States,  was  reser- 
ved for  later  days,  and  other  commentators  on  the  mcanins: 
and  import  of  the  words  **for  the  common  qise  and  benefit  of 
ail  the  States.*'  Tlie  resolution  of  Congress,  recommending 
ces.sioMs  by  the  States,  looks  to  the  public  lands  as  a  fund  from 
whicli  the  expenses  in  maintaining  and  acquiring  this  terri- 
tory, should  be  reimbursed.  Judge  Story,  whom  but  to  name, 
is  to  demand  for  his  opinions  that  respect  which  is  always  paid 
to  laborious  research,  comprehensive  intellect  ^and  sage  wis- 
dom, states  in  vol.  3d,  page  197,  ''tlic  public  lands  hold  out, 
after  the  discharge  of  the  JS'*ational  debt,  ample  revenues  to  bo 
devoted  to  the  cause  of  edtication  and  sound  learning,  and  to 
internal  improvements,  without  trenching  upon  the  property 
or  embarrassing  the  pursuits  of  tlie  people  by  burthensome 
taxation.  The  constitutional  objection  to  the  appropriation  of 
the  other  revenues  of  the  Government  to  such  objects,  has  not 
been  supposed  to  apply  to  an  appropriation  of  the  proceeds  of 
the  public  lands." 

It  would  occupy  time,  entirely  exhausting  the  patience  of 
this  House, to  quote  all  the  precedent  authorities, establishing  the 
jiositions,  either  that  the  public  lands  are  a  trust  fund,  and. 
Congress  bound  by  the  limitations  of  the  trust,  or  that  the 
])i  imary  object  of  their  conveyance,  was  the  extinction  of  the 
war  debt.  We  may  be  permitted,  however,  to  quote  the  opin- 
ions of  certain  men,  deriving  importance  and  faith  in  the  n^o- 
portions  of  the  confidence  reposed  in  their  judgment  and  in.C;^- 
rity.  Mr.  Benton,  in  1826,  introduced  a  bill  in  relation  to 
this  subject,  '*  first  to  sell  off  the  best  land  for  prices  adapted 
lo  their  value;  and  secondly,  contemplating  a  plan  for  the  gra- 
tuitous donation  of  the  remainder."  In  ascertaining  the  his- 
tory of  the  acquisition  of  the  public  territory,  he  traces  it  to 
three  sources — "cessions  from  particular  states  and  purchases 
from  France  and  Spain.''  ''The  cessions  from  the  states  were 
made  (he  states)  for  the  declared  object  of  paying  off  the  debt 
of  the  Revolution;li  iu\d  then  to  erect  "sovereign  states;" — 
both  these  objects,  inconsistent  with  his  Excellency's  ideas  of 
an  uncjualified  suirender  of  them  as  a  source  of  general  reve- 
nue. Mr.  Benton  I'ui'ther  proceeds:  "In  both  cases,  tiic  fed- 
eral government  was  nothing  but  a  trustee,  and  bound  by  com- 
pacts and  treaties,   to  dispose  of  tho  lands  according  to  the 
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terms  of  the  trust,"  including  the  purcliases  from  France  and 
Spain,  within  tin',  sariic  category,  with  the  cessions  from  the 
seveial  states.  Pioceeding  with  him,  we  arrive  at  iiis  state- 
ment, that  'Hhe  first  acts  of  the  Congress  of  the  Confedera- 
tion with  respect  to  these  lands,  were  faithfully  directed  to  the 
object  for  which  tlicy  were  intended.  The  ordinance  of  '85 
fixed  tiieir  price,  &c.  and  divided  the  certificates  of  the  public 
debt  into  thirteen  portions,  accoi'ding  to  the  quotas  of  the  states 
in  the  last  icquisitions,  and  distributed  by  lot  among  the  states.'' 
An  authority  tending  more  conclusively  to  show  the  primary 
object  of  the  cessions  from  the  state,  is  relied  upon  by  Mr. 
Benton,  in  an  extract  from  the  message  of  him  "first  in  war, 
first  in  peace  and  first  in  the  hearts  of  his  countrymen''  of 
1791.  "A  provision  for  the  sale  of  the  vacant  lands  in  the 
United  States,  is  particularly  urged,  among  other  reasons,  by 
the  important  consideration,  that  they  arc  pledged,  as  a  fund, 
for  rc-imbursing  the  public  debt."  Speaking  further  of  the 
cessions,  Mr.  Benton  observes,  that  the  lands  were  ''to  be  dis- 
posed of  for  the  common  benefit  of  all  the  states,  and  not  re- 
served for  the  use  of  tiie  federal  govrrnment."  The  opinions 
and  autliorities  hci-e  quoted,  conclusively  establish  the  views 
entertained  and  subsequently  expressed  by  the  committee,  as  to 
the  nature  of  the  power  of  Congress  over  this  fund,  and  the 
distinctive  character  of  the  fund  itself. 

Tiic  idea  expressed  by  his  Excellency,  that  these  lands  were 
a  common  fund  *'for  paying  debts  and  defraying  the  expenses 
of  the  general  government,"  is  liable  to  another  objection. — 
It  is  well  known  that  the  jiolicy  of  the  franiers  of  the  constitution, 
was  to  limit  revenue  to  necessary  expenditures,  and  tiie  idea 
of  a  soui'ce  of  "  perpetual  revenue''  was  particularly  obnox- 
ious. Accumulations  of  weallh  in  the  treasury  of  the  central 
government,  has  ever  been  considered  as  dangerous  to  the  rights 
of  the  individual  states.  Taxes  on  imports  are  sometimes  ne- 
cessary^, even  when  not  absolutely  required  to  support  the  go- 
vernment. The  power  of  *'  regulati»ig  commerce"  with  for- 
eign nations,  is  utterly  inefiicient, unless  this  power  is  connected 
with  it.  Negotiation  failing — retaliatory  imposts,  or  war,  arc 
the  only  effectual  means  by  which  the  "  regulatiwn  of  foreign 
commerce"  can  be  effected.  Taxation,  then,  in  such  a  case 
nught  be  an  ample  fund  for  general  i*evenuc.  What,  then^ 
would  become  of  the  fund  accruing  from  the  sales  of  public 
lands  ?       His  Excellency  states,   that  this  fund  cannot  be  dl- 
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verted  from  its  direction,  '*to  paying  the  debts  and  expenses 
of  the  Union;*'  *'  Cannot  be  applied  to  any  other  use  or  pur- 
pose whatever;'*  "Distribution  among  the  states"  is  parti- 
cularly objected  to,  A  surplus  then  consequently  iiccumulates, 
■which.,  agreeably  to  the  opinions  of  his  Excellency,  collated 
above, cannot  be  distributed  or.  disposed  of.  How  then  sliould 
we  be  rid  of  the  acknowledged  evil,  of  a  central  overflowing  trea- 
sury ?  By  no  other  means,  your  committee  conceive,  than  de- 
pletions of  the  national  treasury  by  defalcations  of  its  officers. 
It  may  be  said,  that  this  argument  is  an  argument  to  policy, 
and  not  to  the  rights  asserted  by  the  states.  Admit  it,  but 
your  committee  deem  not  so  highly  of  tiie  wisdom  of  this  gcne- 
ratiouj  as  to  believe  that  motives  and  considerations,  visible  to 
them,  were  hidden  and  obscured  froin  their  forcfalhers.  Wc 
deny,  and  challenge  the  production  of  autiiority  to  show,  that 
prior  to  the  adoption  of  the  federal  constitution,  the  funds  aris- 
ing from  the  public  lands,  were  ever  contemplated,  as  a  means 
of  defraying  the  civil  expenses  of  the  general  government. — 
All  cotemporary  history— the  terms  of  the  deeds  of  cession  — 
the  declarations  and  instructioiss  of  t!ic  states,  whose  limits  did 
not  include  the  public  lands — the  treaty  of  peace  with  England, 
ceding  to  the  states,  as  such — speak  one  common  voice  of  de- 
nial of  such  application,  and  assert  the  claims  of  the  states  as 
tiie  cestui  que  trusts  of  the  common  fund,  acquired  by  common 
efforts,  purchased  by  cammon  blood  and  treasure,  subject  pri- 
marily to  the  liquidation  of  the  common  debt,  "incurred  in 
acquiring  and  maintaining  that  territoi'V,  and  to  no  other  gen- 
eral purpose  or  use  v.hatsoever.'* 

Let  us  proceed  now  to  enquire,  v>!iat  modification  of  these 
claims  has  been  wrought  by  the  adoption  of  the  federal  consti- 
tution. By  the  8th  section  of  ihe  1st  article,  it  is  declared: — 
*'That  Congress  shall  have  power  to  levy  and  collect  taxes. 
duties,  imposts  and  excises,  to  pay.the  debts  and  provide  for 
the  common  defence  and  general  welfare  of  the  United  States. 
But  all  duties,  imposts  and  excises,  shall  be  uniform  through- 
out the  United  States." 

Here,  then,  is  the  power  of  raising  money  for  the  expenses 
of  the  Government;  and  we  should  search  in  vain  the  terms  of 
this  power,  for  the  idea,  even,  by  implication,  that  the  public 
lands  were  included  within  the  subjects  liable  to  be  taxed  for 
the  general  objects  specified,  or  applied  for  that  purpose.  So 
far  as  this  power  extends  to  the  public  National  debt  then  ex- 
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isting,  it  alTorilcd  an  aid  to  the  use  of  tlie  proceeds  of  the  pub- 
lic lands,  -willingly  acicnowiedgcd  then,  and  now  liable  for  the 
extinction  of  tiie  debt  incurred  in  ''acquiring  and  maintaining 
them."  The  unoccupied  lands  could  not  in  the  nature  of  tilings 
be  operated  on  by  a  tax — and  taxes  upon  the  agricultural  in- 
terest in  the  settled  states,  were  looked  to  with  great  caution,  and 
limited  as  far  as  practicable,  by  the  framers  of  the  constitution. 
Commerce  and  indirect  taxation,  in  the  shape  of  duties  on  im- 
ports, were  regarded  as  the  important  source  of  revenue.  It 
is  in  this  clause  of  the  constitution,  that  tlie  subjects  of  genci-al 
revenue,  for  the  current  expenses  of  tlie  general  government, 
are  to  be  found — and  by  no  construction,  even  the  most  libei'al, 
could  tlie  application  of  tlie  proceeds  of  the  sale  of  public 
lands,  to  these  general  purposes,  be  predicated  upon  the  terms 
of  this  power. 

The  power  to  tax,  is  certainly  not  the  power  to  raise  funds 
by  sale,  nor  the  power  to  levy  duties  for  the  speciiic  objects 
contained  in  this  clause,  the  jiower  to  apply  funds,  the  proceeds 
of  sales  to  these  objects.  Tlic  w'lole  authority  given  to  Con- 
gress to  raise  revenue,  is  embraced  in  t'jis  clause,  asul  in  tlie 
further  right  to  borrow  money  on  the  credit  of  the  United 
States — neither  of  which,  clothes  them  with  the  power  to  apply 
the  proceeds  of  the  public  lands  io  the  purj)ose  for  wliich  eiiher 
the  tax  is  laid,  or  the  money  borrowed.  Men  of  every  political 
party  admit,  that  no  distinct  riglit  or  claim  of  the  states,  vas 
conferred  by  implication  upon  tlie  general  government,  and  that 
the  jioxvers  not  delegated  by  tlie  constitution,  to  the  United 
Males,  nor  proliibited  by  it  to  the  states,  were  reserved  to  the 
states  respectively,  or  to  the  ])cople.  The  power,  then,  to  ap- 
ply the  proceeds  of  the  public  lands  to  "defraying  the  expenses 
of  the  general  government,''  not  being  delegated  by  this  arti- 
cle, no  inferential  power  to  that  extent  can  be  derived  from  it. 
And  the  delegation  to  Congress,  of  express  powers,  to  bo 
exercised  in  particular  mbdes,  for  providing  a  fund  for  the  ex- 
penses of  the  general  government,  is  an  exclusi(;n  of  the  ex- 
ercise of  such  power  in  any  other  mode  than  that  prescribed 
by  the  terms  of  the  delegation. 

We  now  examine  the  third  section  of  the  IV  article  of  the 
constitution,  as  the  only  portion  of  that  instrument  having  any 
reference  to  t!ie  disposition  of  jtublic  lands.  That  section  is 
in  the  following  terms:  ''The  Congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  regulationH,  respect- 
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ing  tlic  torrifoi'y,  or  other  property  hiiloiiging  to  tlic  United 
States  ;  and  nothing  in  this  article  shall  ho  so  construed,  as  to 
prejudice  any<:!aiins  of  the  United  States,  or  of  any  paiticular 
State." 

The  langiiage  of  this  authority  first  arrests  our  attention  : 
*' Congress  shall  have  power  to  (/i.s;w.sc  of  "the  puhiic  terri- 
tory. The  disruption  of  the  confederated,  states,  would  of 
course,  dcsti-oy  whatever  power  of  agency  the  cessions  and 
accept  ance  confencd  upon  them.  The  cessions,  in  their  terms, 
look  to  some  common  agent,  to  dispose  of  the  territory  ceded 
"to  the  use  and  beneHt  of  the  states."  While  t!ie  confedei-a- 
tion  existed,  this  common  agent  was  found  in  the  Co/igress  of 
the  states.  But  a  constitution  was  cor!ten*ij)late<l,  which  if 
adopted,  necessa»'ily  destroyed  tlie  active  efficiency  of  any  [)ow- 
er  of  the  confederation.  Hatl  no  such  provision  been  made  as 
above  quoted — t!ic  cessi(ins,  t!ioiigh  made,  would  have  been  in- 
operative to  any  bcMCiicial  extent,  for  want  of  a  proper  power 
to  carry  out  these  objects.  This  power  oi'  dispnsition,  adopting 
the  phraseology  of  the  deeds  of  cession,  as  we  contend,  was 
conferred  by  the  cited  ciame,  to  supply  the  delkiency  tiiat 
would  otherwise  have  existed,  but  that  it  was  also  subject,  in 
that  ^'disposal"  to  an  equally  obligatory  observance  of  the. 
mode  iji  which  the  cespions  requised  it  to  be  made  '"for  the  use 
and  benefit  of  the  states. 

To  contend  that  the  adojition  of  the  constitution,  containing 
the  recited  cessions  by  the  states,  v/as  a  fee  simple  grant  of  the 
territory  to  the  general  governiii:eut,  would  be  to  force  a  con- 
struction negatived  by  the  terms  of  the  power  gj-anted,  and 
iiistory  of  its  insertion  in  that  instrument. 

By  reference  to  the  2d  volume  of  the  Madison  Papers,  it 
will  be  seen,  that  in  the  original  draft  of  the  constitution,  re- 
ported by  the  conimittee  of  eleven,  no  power  over  the  public 
territory  was  given  to  Congress,  except  as  to  the  admission  of 
new  states,  formed  by  its  settlement.  The  clause  "ofdisposi 
tion"  of  it,  was  first  suggested  by  Mr.  Madison,  on  the  IStU 
August,  178r,  in  the  following  words  :  "To  dis})ose  of  the  uji- 
appE-iipriated  liinds  of  the  United  States.*'  On  tiie  SOth  of  Au- 
gust, ^  Mr.  jVlarfin  niovod  to  take  up  the  foih)\ving  :  ''T!ic 
ii^gislature  uj  t!ie  United  States  -Av^iW  iiavc  power  to  erect  new 
-states,  witiiin,  as  well  as  without,  the  territory  claimed  by  the 
several  states,  or  eitlier  of  them;  and  a<hiiit  the  same  into  the 
IJjiion:   provi<ied^  that  nothing  in  this  constitution  shall  be  con- 


s'.MK'd  to  afT'.'ct  the  rljviin  of  tlie  Uiiite«l  Slates,  to  vacant  lands- 
reded  to  tliesu  by  tiic  late  treaty  of  peace."  This  was  lejoctcd^ 
New  Jrrsey,  Delaware  and  Maryland,   voting  foe  it. 

Mr.  Carroll  moved  to  add  the  same  clause  IVom  the  j)roviso, 
to  a  proposition  of  (^iOiivcrncur  JMorris,  as  to  the  admission  of 
new  states.'' 

*'Tliis  he  said  might  be  understood,  as  relating  to  lands  n(tt 
claimed  by  any  pai-ticular  states,  but  he  ha<l  in  view  also,  so-jie 
of  the  claims  of  particular  states.' 

Mr.  Madison  did  not  view  the  pi-oviso  of  Mr.  Carroll  ivs 
dangerous,  but  to  make  it  neutral  and  fair,  it  ought  to  be  de- 
clared that  the  claiiiis  of  par  ticuhir  states  also,  ;  Itould  not  be 
affected." 

''Mr.  Cari'oll  witlidrew  his  motion,  and  n.oved  the  follow- 
ing :  "Notiiing  in  f/i'is  constitution  shall  he  coiislrned  to  alter 
the  claims  of  the  United  States  or  of  the  individual  states  to 
the  uestern  territoi'y  ;  but  all  such  (laims  shall  be  examined 
into,  and  decided  by  the  Supi'eme  Court." 

Mr  Morris  moxed  to  postpone  this,  in  order  to  take  up"  the 
proposition  finally  adopted  by  the  congress. 

Mr.  L.  Martin  moved  to  auMMid  it  by  adding  "But  all  such 
claims  may  be  exasnined  inT«»  and  decided  upon  by  the  Suj)i-eme 
Court  of  the  United  States.'' 

"  Ml*.  Morris  stated  it  to  be  uniiccessary,  as  all  suits  to 
which  the  United  States  are  parties,  are  already  to  be  decided 
by  the  Supreme  Court."  . 

^Ir.  Martin — "-It  is  proper  in  oi'dci*  to  remove  all  doubts  n|)- 
on  tills  point  :" — this  amendment  being  j'ejeete*!,  Maryland 
alone  \oted  against  the  clause  now  forming  a  part  of  the  con- 
fttitiition  referred  to  by  the  committee. — (Madisjn  papers,  from 
1463,  to  I46r.) 

Your  cominittee  have  thus  minutely  extracted  the  debates 
upon  this  point,  as  necessary  to  the  elucidation  of  the  position 
they  assume,  that  the  clause  cited  is  not  to  be  deemed  in  the 
nature  of  a  surrender  to  liie  geneial  governnient,  of  an  abso- 
lute interest  in  the  piihtic,  tefrit<»ry. 

It  is  perfectly  appai-ent  IVom  the  opinions  citecf,  that  it  was- 
no!  the  intention  of  iheframers  of  the  constitution, t<f  ad  jndicatc 
by  this  provision,  the  claims  of  the  several  states  to  the  public 
lands,  or  tu  give  tlieni  ;uiy  otlier  |)ositi()ii  than  they  occupied 
umler  the  confederation.  The  «)nly  operative  ])art  cd"  the  con,- 
stiluiion,  bearing  upoti  these  claims,  is  Uuit  which  \ests  in  the 
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Siipi'cme  Court,   tlic  right  (;f  detenniii.itioti  upon  ''controver- 
sies to  which  the  Ui-iited  Stiitcs  should  bo  a  party,  aud  to  con- 

,  troversies  between  two  or  more  states."  Under  the  con- 
federaliou,  the  states  recoguiscd  no  niutual  coriti'oling  arbiter 
.of  the  territorial  claims — except  as  to  boundary,  limits  aud  dis- 
puted ji.'risdictiou.  By  the  express  ])rovi80  of  liie  sccoud  sec- 
tion of  the  ninth  article  of  the  coufederaiiou,  ''no  state  could 
be  deprived  of  territory  for  the  beneJit  of  tiie  United  States."" 
This  article  was  adopteil,  as  be!"orc  observed,  jjrior  to  the  ces- 
sions by  tlie  states.  The  i-ights  gj-owiiig  outoftiiese  ce-sions, 
uere,  iu  the  natui-e  of  things,  incapable  of  ai-Liiiramcut  by  the 
confedei'ated  congress.  It  was  n!;{juestional)ly  to  supply  tiiis 
defect — to    have   a^;    arbiter  whose  decisions,  uuiulluenc'ed    l)y 

.  sectional  IViding.  should  be  binding  upon  all  the  claimants, 
and  to  avoid  the  danger  of  an  attempte<l  adjiistmeut  of  rights 
between  states  equally  confident  of  their  claims,  and  equally 
determined  to  persist  in  their  maintenance,  tliat  the  power  of 
ultimate  judgment  was  conferred  upon  the  Supreme  CourtJ  It 
bas  never  beetj  contended  that  any  power  of  congress  couid  be 
engrafted  upon,  or  enlarged  by  the  authority  of  the  Judiciary. 
And  the  exti-acts  quoted  already  establisMng  the  position,  that 
no  surrender  of  state  claims  to  the  public  territory  was  made, 
to  the  general  government,  by  the  adoption  of  the  constitution, 
we  are  authorised  to  conclude  that  the  terms  of  the  section, 
giving  to  congress  the  power  of  disposing  of  that  territory, 
were  merely  to  designate  it,  as  we  liave  before  remarked,  as 
the  mutual  agent  of  the  several  states,  vested  with  the  [>ower 
to  dispose  of  itlor  the  objects  to  which,  at  the  time  of  the  con- 
feder-ation,  ks  proceeds  were  admittedly  liable — j)ayuieut  of 
the  v\ar  debt; — and  after  its  extinction,  foi*  the  '"common  use 
and  benefit  of  the  states,  as  such,"  in  sucIj  pronortiiois,  as  with 
refeieuce  to  their  relative  conditions,  would  be  most  e(|ultal)!('. 
Your  committee  then  respectfully  state,  that  from  tiie  mo^t 
icareful  investigation  of  the  subject  subuiitti'd  to  tliem,  they  are 
bound  to  conclude  tliat  the  po-^itiou  Maryland  assumed  in  178G, 
in  relation  to  her  claims  to  participaMon  in  the  public;  territo- 
ry, was  right  fill  and  just.  Tliat  her  claims  have  never  been  sur- 
rendered, either  by  distinct  cession,  by  uniling  with  tiie  other 
confederated  States,  or  b'y  subsequent  adopiioti  of  the  Fedei-al 
Constitution.  That  her  claim  rested  not  originally  uptni  de- 
rivative rights  from  the  cessions  of  the  States,  but  up()n  con- 
quest, and  the  treaty  vviih  Great  Brituiiu    That  the  acceptance 
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by  her,  in  common  \\i{\\  the  other  States,  of  these  cessions, 
only  bars  the  assertion  of  her  original  claims,  so  long  as  the  ob- 
servance of  the  tci-ms  of  those  cessions  is  in  CjOod  faith  adher- 
ed to.  But,  that  if  in  a  contingency  she  will  not  ])ern  it  her- 
self to  contemi)late, — the  disposition  of  tlicse  cessions  arc  dis- 
regarded by  Congress,  and  the  limitations  therein  proposed 
are  over-leaped;  if  unjust  distinctions  are  made;  if  partial 
distributions  are  directed  of  this  fund,  in  denial  of  her  Just 
proportion  of  its  benefits,  then  tha  obligations  of  the  cessions 
cease,  and  she  reverts  to  her  original  claim,  founded  upon 
common  conquest  and  confirmed  by  treaty.  We  fui'ther  con 
tend  that  the  -confederated  States,  as  an  aggregate  power,  re- 
ceived from  the  cessions  a  trust  authority,  to  be  exercised  in 
the  mode  designated  by  the  terms  of  cession. 

Tliat  this  authority,  thus,  limited,  is  not  enlarged  hy  the 
powers  granted  to  Congress  in  the  constitution.  Tiia!:  this 
power  is  an  agency  for  the  Stales,  not  for  the  General  Covern- 
mt'nt,  and  the  exercise  of  it  must  tend  to  the  benefit  of  the 
States  in  proper  distinct  projjortions,  and,  not  a  general  indi- 
visible benefit.  l"hat  the  public  lands  were  never  contenii)la- 
ted  as  a  fund  for  defraying  general  civil  expenses;  that  a  dis- 
tinct power  to  raise  revenue  for  this  purpose,  in  a  different 
mode,  has  been  granted  to  Congress:  and  this  distinct,  expj'ess 
delegation  of  power  to  act  upon  specified  objects,  is  an  exchi- 
sion  of  any  implied  source  of  revenue.  That  the  j)owerof  this 
agent  in  acting  for  t!ie  States,  should  be  applied  to  such  ob- 
jects of  State  exjjenditui'es  as  would  approach  most  nearly  to 
"the  general  use  and  benefit  of  all."  Youi*  commiltee  would 
refer  briefly  to  the  action  of  Congress  upon  this  fund,  as  sus- 
taing  this  view.  The  funds  set  a\)a.vl  for  purposes  of  educa- 
tion, (though  it  may  be  doubted  if  it  was  a  strict  obsei'vancc  of 
their  trust  authority,  inasmuch  as  the  immediate  benefit  was 
confined  to  particular  States,)  yet  tended  to  the  "coujmon  use 
and  benefit  of  all  the  States,''  inasmuch  as  it  qualified  for  a 
proper  discharge  of  their  duties,  the  citizens  of  those  several 
States  who  are  regai'ded  by  the  constitution  as  citizens  of  all 
the  States. 

That  poi'tion  of  the  territory  granted  to  the  ^Marquis  La- 
fayette, was  the  discharge  of  a  common  debt,  inclined  by  the 
Stales  in  their  distinct  ra])arities.  A  debt,  if  not  pectiniary 
in  its  character,  was  equally  obligatory,  as  an  evidence  of 
gratitude  for  inestimable  services  rendered  by  unexampled  gen- 


crosit}',  to  patriotism  striigglisig  with  difiu  till  its  aiul  |)o\\er. 
It  would  bo  (liiruiilt  to  justit'}'  eitlici*  'irtlie.se  oxcrciscs  of  pow- 
er, under  the  general  authority  oi"  Congress,  as  a  legislative 
body;  and  it  is  only  by  pressing  inti)  Her\  ice  their  trustee  capa- 
city to  administer  Jliis  pui)lic  fund,  tliat  lijey  ran  be   justified. 

Your  coniniitlec  have  confined  llienisehes.  in  t!iis  rcpurt.  1o 
reasoning  u()on  a  pi'oper  distiibutioii  of  ilie  territory  ac(juircd 
by  cont|uest  and  treaty  froiu  Great  Britr.iit.  The  subsequent 
acquisitions  they  deem  equally  subject  to  the  operation  of  the 
rules  they  have  attempted  to  ajjply,  in  this,  that  they  consider 
the  public  domain,  whether  acquired  by  common  conquest,  or 
purchased  by  common  tirasure,  as  being  properly  the  subject 
of  a  common  ap{)licat!Ou,  in  just  proportions,  to  such  objects 
of  expenditure  within  tiie  limits  of  the  several  States,  as  may 
most  nearly  tend  "'to  the  common  use  and  benefit  of  all  the 
States." 

They  also  deem  that  to  rely  upon  this  latter  domain  as  a 
source  of  annual  levenue  for  the  ''defraying  of  the  civil  ex- 
penses of  the  general  govei'nm^mt,''  would  be  repugnant  to  the 
powers  gi-antcd  to  Congress  for  that  specific  object,  and  equal- 
ly obnoxious  to  the  argument  they  have  used  in  this  report 
against  siich  an  application  of  the  territory  acquired  by  *'con- 
quest  and  treaty  from  Great  Britain." 

Your  committee  have  considered  it  unnecesssary  to  j)rolong 
this  report,  by  &u  examination  of  the  accuracy  of  his  Excel- 
lency's statement  with  reference  to  the  sum  Maryland  would 
receive,  if  a  distribution  were  directed. 

IMil^  annual  income  to  the  state,  in  such  an  event,  would  de- 
])end  entirely  upon  the  aggregate  amount  of  sales,  and  as  this 
amount   \aries,    no    accurate  scale  of  receipts  can  be    adjusted. 

We  contend  for  the  right  to  ask  for  and  share  in  such  dis- 
tribution, and  the  assertion  of  this  principle  is  not  dependent 
uj)on  a  large  or  limited  profit. 

In  conclusion,  your  ct»mmittee  most  respectfully  state,  that 
they  have  carried  into  the  investigation  of  this  (piestion,  a 
deep  concern  for  the  best  interests  and  the  honoi-  of  the  State 
of  Maryland — both  of  which,  they  confidently  believe,  would 
be  seriously  afTected  by  a  departure  from  the  high  grcuind 
which  her  convention  and  several  Legislatures  have  heretofore 
proudly  occupied  in  relation  to  the  jjublic  lands.  They  have 
felt  too  deeply  the  sacrifice  of  State  pride  and  State  policy,  in- 
volved in   the  principles  promulged   in  the  communication  of 
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Tiis  I'.\ceTIonry,  to  permit  it  to  go  roflli  to  tlie^  world  with  tlie 
KrUictiou'  w'lir'j  tli«*  silence  of  tliis  Legislature  would  give  it. 
It  lias  been  to  your  rouiniittee,  a  mattei*  of  deep  regi-et,  that  a 
time  so  uiiproj)itious  as  tlie  present,  when  the  condition  of  our 
linuiiccs  rendeis  the  credit  and  resom-ces  of  the  St.nite  unavail- 
able, sjioiihl  have  been  selected  by  the  chief  executjxe  ollicerof 
the  state  government,  to  anticipate  her  ways  and  means,  and 
to  connect  with  a  display  uf  her  entbari'assments,  the  hopeless- 
ness of  relief. 

It  is,  therefore,  with  the  intent  mainly  of  proclaiming  to  the 
people  of  this  State,  that  their*  representatives  in  this  General 
Assembly  are  unwilling  to  concur  with  the  Executive  in  the 
surrender  of  claims  wliich  our  forefathers  asserted  and  main- 
tained, in  the  darkest  period  of  the  struggle  by  which  that 
claim  was  established,  ant^  with  the  further  design  of  i-enew- 
ing  the  declaration  of  rights  in  relation  to  the  public  domain, 
which  the  State  of  Maryland  has  heretofore  published,  and 
which  tier  representatives  can  never  abandon,  that  your 
•coiimittec  recommend  for  adoption,  the  following  resolutions. 

JOHN  M.  S.  CAUSIN,   Chairman. 
'     WILLIAM   H.  TUCK, 
1.   D.  JONES, 
WM.  LINGAN  GAITHER, 
EDWARD  A.  LYNCH, 

BENJAMAN  C.  PRESS- 
JAMES  L.   MARTIN, 


'  >  Dissenting. 


RiESOLUTIONS, 

Resolved  hy  the  General  Assemhhj  of  Marrjland,  That  tlie  public 
lands  are  the  eommoi)  property  ol  thu  several  Slates  of  this  Union, 
acquired  by  the  common  blood  and  comtnon  treasure,  and  held  by 
the  federal  goveiiiment  in  trust,  lor  the  common  use  and  benefit. 
^Resolved,  That  the  uses  lor  which  the  disposition  of  the  public 
lands  was  originally  entrusted  to  the  lederal  •government,  have  been 
fulfilled  ;  and  that  they  ought  to  be  distiibuied  among  the  several 
Slates. 

Resolved,  That  ihe  public  lands  were  never  conveyed  to,  or  ac- 
quired by  the  tederal  government,  for  purposes  of  revenue;  but 
in  trust  only  for  the  use  mentioned  in  the  cessions  for  the  several 
State?,  and  the  terms  of  acceptance  by  the  federal  government. 


Resolved,  That  a  granl  ol  the  puhlif  binds  to  th*-  sovetai  S*atrs 
in  wliich  ihey  lie,  woiiM  be  an  usurpation  of  pj^ec,  never  con- 
ferred upon  Congress,  and  m  direct  vi:.hitiO!i  of  Uie  liglits  of  the 
oiher  States. 

•  Resolved,  That  his  Excellency,  the  Governor,  iu-  requested  to 
transmit  copies  of  ihe  foregoing  report  and  rPSo!uti->us,  to  ••ach  ot 
our  Senators  and  Uepresentativi'S  in  Cont^ress,  with  a  request,  th:it 
t!iey  will  lay  the  same  before  their  respective  Houses,  and  use  their 
endeavors  to  procure  the  pu'ssage  ot  an  act  to  carry  into  eflect  the 
speedy  distribution  of  the  pu!>lie  lands. 

Resolved,  That  his  Excellency,  the  Governor,  be  also  requested 
to  transmit  copies  ot  the  said  report  and  resolutions,  to  the  Govern- 
ors of  the  several  Siat'S  of  the  Union,  wi'h  a  requei?t  thai  ihey  will 
communicate  the  same  to  tliM  Lc^^islatures  thereof  resjjec  ively,  and. 
ask  their  co-operation. 


#- 


